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THOMAS E MCEARLAND, PC.
208 SOouUTH LASALLE STREET - SUITE 1890
CHICAGO, ILLINOIS 60604-1112
TELEPHONE (312) 236-0204
Fax (312) 201-9695
mcfarland@aol.com
TaoMAS E MCFARLAND

November 10, 2004

By UPS overnight mail

Vernon A. Williams, Secretary
Surface Transportation Board ; @ :
Case Control Unit, Suite 713 ' g E‘%{Z
1925 K Street, N.W. NOV 12 2004
Washington, DC 20423-0001

SURFACE

N BOARD
Re:  Docket No. NOR-42089 TRANS?GWA%@

Dear Mr. Williams:

Enclosed please find an original and 2 copies of Complaint To Commence Arbitration
Under 49 C.F.R. Part 1108.7(a), for filing with the Board in the above referenced matter.

Also enclosed is a check in the amount of $75.00 for the filing fee.
Very truly yours,

U c CMMJ\

* Thomas F. McFarland
Attorney for Complainant
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BEFORE THE
SURFACE TRANSPORTATION BOARD

ALBANY & EASTERN RAILROAD
COMPANY,

Complainant,

V. Docket No. NOR-42089

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY,

Defendant.

COMPLAINT TO COMMENCE ARBITRATION
UNDER 49 C.F.R. PART 1108.7(a)

Pursuant to 49 C.F.R. § 1108.7(a), ALBANY & EASTERN RAILROAD COMPANY
(AERQC), here;by submits this written complaint to commence arbitration of a dispute with The
Burlington Northern and Santa Fe Railway Company (BNSF). As required by the cited rule,
AERC submits the following.

INFORMATION REQUIRED BY 49 C.F.R. § 1108.7(a)

1. The Nature of the Dispute

The dispute involves whether BNSF should be required to proportionately increase
AERC’s share of the increase in overall revenue for handling heavy axle loads (286,000 Ibs. or
greater) to reflect tonnage in instances in which traffic is priced on a per car basis for AERC.

It is provided in Section IV(4)(b) of the Railroad Industry Agreement (RIA) between
specified Large Railroads and specified Small Railroads, signed on September 10, 1998, as

follows:



b) Heavy Axle Loads: With the growth of heavy axle load rolling

stock (286,000 lbs. or greater), the Large Railroads agree to proportionately

increase the Small Railroad share of the increase, if any, in overall revenue for

handling heavy axle loads to reflect tonnage in situations where traffic is priced on

a per-car basis for the Small Railroad.

Both BNSF and AERC are parties to the RIA.

AERC has handled numerous heavy axle loads in interchange with BNSF, for which
BNSF received increased overall revenue reflecting increased tonnage, but for which AERC
received the same per car share of revenue as it receives for handling other than heavy axle loads.

BNSF has failed to proportionately increase AERC’s share of the increased overall
revenue received by BNSF for handling heavy axle loads reflecting increased tonnage, despite
BNSF’s agreement to do so in Section IV(4)(b) of the RIA.

AERC has specifically requested that BNSF abide by Section IV(4)(b) of the RIA in
regard to heavy axle loads being interchanged between BNSF and AERC, but BNSF has failed
and refused to do so.

AERC is continuing to attempt to prevail upon BNSF to voluntarily abide by Section
IV(4)(b) of the RIA. AERC is instituting this arbitration proceeding at this time because under
Section V of the RIA, all relief available to a party under the RIA shall be prospective only.
Section V provides that relief granted by an arbitrator shall be limited solely to the period
commencing on or, at the arbitrator’s discretion, after the date that the subject arbitration
proceeding was initiated. Thus, AERC would forego increased revenue shares under Section

IV(4)(b) of the RIA by refraining from instituting this arbitration proceeding while seeking relief

informally.
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2. Statutory Basis of STB Jurisdiction

The dispute is within the Board’s jurisdiction under 49 U.S.C. § 10705(a)(1) pursuant to
which the Board may prescribe the division of joint rates for a rail carrier providing
transportation subject to the Board’s jurisdiction.

3. Statement Of Issues As To Which Arbitration Is Sought

Arbitration will be sought of the following issues:

(a) whether BNSF and AERC are parties to the RIA.

(b) whether AERC is handling heavy axle loads (286,000 1bs. or greater) in
interchange with BNSF, for which BNSF is receiving increased overall revenue
reflecting increased tonnage, but for which AERC is receiving the same per car
share of revenue as it receives for handling other than heavy axle loads.

(c) whether, by virtue of Section IV(4)(b) of the RIA, BNSF is required to
proportionately increase AERC’s share of the increased overall revenue received
by BNSF for handling the heavy axle loads identified in subparagraph (b) above.

(d)  if the issue in subparagraph (c) above were to be resolved in the affirmative, what
is the total amount of proportionately increased revenues due and owing from
BNSF to AERC on heavy axle loads handled between the date of initiation of the
arbitration and the date of the Arbitrator’s decision.

4. Relief Sought

AERC will ask the Arbitrator to rule that by virtue of Section IV(4)(b) of the RIA, BNSF

is required to proportionately increase AERC’s share of the increased overall revenue received by



BNSF for handling the heavy axle loads identified in subparagraph 3(b) above on and after the
date of initiation of this arbitration.

5. Verification

The verification of Mike Root, President of AERC, is attached to this Complaint as
Appendix 1.

6. AERC’s Willingness to Arbitrate And Be Bound

AERC hereby certifies its willingness to arbitrate the matter raised in this Complaint
pursuant to the arbitration rules in 49 C.F.R. Part 1108, and to be bound by the result thereof in
accordance with those rules.

7. Demand That BNSF Arbitrate And Be Bound

AERC hereby demands that in accordance with the RIA, BNSF likewise agree to arbitrate
the matter raised in the Complaint, and agree to be bound by the result of the arbitration.

8. Copy of Regulations

A copy of 49 C.F.R. Part 1108 is attached to this Complaint as Appendix 2, as required

by 49 C.F.R. § 1108.7(b).

4.



CONCLUSION AND REQUESTED RELIEF

WHEREFORE, the Board should accept this Complaint for filing and institute an

arbitration proceeding in accordance with the rules at 49 C.F.R. Part 1108.

DATE FILED: November 11, 2004

Respectfully submitted,

ALBANY & EASTERN RAILROAD COMPANY
MIKE ROQT, President

1784 South Main Street

Lebanon, OR 97355

(541) 259-6470

Complainant

THOMAS F. McFARLAND
THOMAS F. McFARLAND, P.C.
208 South LaSalle Street, Suite 1890
Chicago, IL 60604-1112

(312) 236-0204

Attorney for Complainant
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Appendix 1

YERIFICATION
STATE OF OREGON ;
88:
COUNTY OF LINN 3

MI'KEROOT.beingdn:yswumonouh,dcpouundstat:smuhe}usndlh:fwming
statement, tst hie kaows tie contents thereof, and that the faots therein ateted are wue and

comect.

Ve Mt

* MIKE ROOT

SUBSCRIBED AND SWORN o
before me this day
of November, 2004.

S

Notary Public

My Commission Expires:

&D\\u@m& 32000
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of the application or other request for
authogity.

§1106.3 Mctions for which Safety Inte-
gratiot\Plan is required.

A SIP shal\ be filed by any applicant
requesting authority to undertake a
transaction as defined under §1106.2 of
this part.

§1106.4 The Safe
process.

(2) -Each applicant N2 a transaction
subject to this part sBall file a pro-
posed SIP in accordance Xith the infor-
mational reguirements pr i

Integration Plan

Board proceeding and dealt with in the
ongoing environmental review procesy

governing the process shall be as
lows:

clusions on the adequacy of
posed SIP (i.e., assess whethey

jhcorporate the pro-
visions or modifica-

mentation shall
posed SIP, any rp

tions with FRA, and FRA’s written
comments reg#rding the SIP. The pub-
lic may reviéw and comment on the
draft enviyonmental documentation
time limits prescribed by

will independently review
osed SIP. In its final environ-
mental/ documentation, SEA will ad-
dress Avritten comments on the pro-
Posed SIP received during the time es-
tablished for submitting comments on
the draft environmental documenta-
tion. The Board then will consider the
full environmental record, including

Appendix 2

Pt 1108

the information concerning the SIP, in
arriving at its decision in the case.

(4) If the Board approves the ¥
action and adopts the SIP, it #i
quire compliance with the
condition to its approval. Kach appli-

SIP, including
greto. FRA has pro-
vided in its rules gf 49 CFR 244.17(g) for
submitting inforfnation to the Board
i éntation of an approved

opergfions has been safely completed.
(cf If a SIP is required in trans-
acflons that would not be subject to
efAvironmental review under the
Board’s environmental rules at 49 CFR
part 1105, the Board will develop appro-
priate case-specific SIP procedures
gased on the facts and circumstances

Waiver.

P requirements established by
this part way be waived or modified by
the Board Xhere a railroad shows that
relief is warragted or appropriate.

§1106.6 Reservation of Jurisdiction.
The Board reservss the right to re-
quire a SIP in cases wther than those
enumerated in this pars, or to adopt
modified SIP requiremen in indi-
vidual cases, if it concludes that doing
so is necessary in its proper comgider-
ation of the application or other™re-
quest for authority.

PART 1107 [RESERVED]

PART 1108—ARBITRATION OF CER-
TAIN DISPUTES SUBJECT TO THE
STATUTORY JURISDICTION OF THE
SURFACE TRANSPORTATION

BOARD

Sec.

1108.1 Definitions. o

1108.2 Statement of purpose, organization,
and jurisdiction.

1108.3 Matters subject to arbitration.

1108.4 Relief.

1108.5 Fees and costs.
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§1108.1

1108.6 Arbitrators.

1108.7 Arbitration commencement
dures.

1108.8 Arbitration procedures.

1108.9 Decisions.

1108.10 Precedent.

1108.11 Enforcement and appeals.

1108.12 Additional matters.

AUTHORITY: 49 U.S.C. T21(a).

SOURCE: 62 FR 46217, Sept. 2, 1997, unless
otherwise noted.

§1108.1 Definitions.

(a) Arbitrator means an arbitrator ap-
pointed pursuant to these provisiods.

(b) ICC means the Interstate Com-
merce Cornmission.

(c) Interstate Commerce Act means the
Interstate Commerce Act as amended
from time to time, including the
amendments made by the ICC Termi-
nation Act of 1995.

(d) RSTAC means the Rail-Shipper
Transportation Advisory Council es-
tablished pursuant to 49 U.S.C. 726.

(e) STB means the Surface Transpor-
tation Board.

(f) Statutory jurisdiction means the ju-
risdiction conferred on the STB by the
Interstate Commerce Act, including ju-
risdiction over rail transportation or
services that have been exempted from
regulation.

proce-

§1108.2 Statement of purpose, organi-
zation, and jurisdiction.

(a) These provisions are intended to
provide a means for the binding, vol-
untary arbitration of certain disputes
subject to the statutory jurisdiction of
the STB, either between two or more
railroads subject to the jurisdiction of
the STB or between any such railroad
and any other person.

(b) These procedures shall not be
available to obtain the grant, demial,
stay or revocation of any license, au-
thorization (e.g., construction, aban-
donment, purchase, trackage rights,
merger, pooling) or exemption, or to
prescribe for the future any conduct,
rules, or results of general, industry-
wide applicability. Nor are they avail-
able for arbitration that is conducted
pursuant to labor protective condi-
tions. These procedures are intended
for the resolution of specific disputes
between specific parties involving the
payment of money or involving rates
or practices related to rail transpor-

49 CFR Ch. X (10-1-03 Edition)

tation or service subject to the statu-
tory jurisdiction of the STB.

(c) The alternative means of dispute
resolution provided for herein are es-
tablished pursuant to the authority of
the STB to take such actions as are
necessary and appropriate to fulfill its
jurisdictional mandate and not pursu-
ant to the Administrative Dispute Res-
olution Act, 5 U.S.C. 571 et seq.

(d) On January 1, 1996, the STB re-
placed the ICC. For purposes of these
procedures, it is immaterial whether
an exemption from regulation was
granted by the ICC or the STB.

§1108.3 Matters subject to arbitration.

(a) Any controversy between two or
more parties, subject to resolution by
the STR, and subject to the limitations
in §1108.2 hereof, may be processed pur-
suant to the provisions of this part
1108, if all necessary parties volun-
tarily subject themselves to arbitra-
tion under these provisions after notice
as provided herein. .

(b) Arbitration under these provi-
sions is limited to matters over which
the STB has statutory jurisdiction and
may include disputes arising in connec-
tion with jurisdictional transportation,
including service being conducted pur-
suant to an exemption. An Arbitrator
should decline to accept, or to render a
decision regarding, any dispute that
exceeds the STB’s statutory jurisdic-
tion. Such Arbitrator may resolve any
dispute properly before him/her in the
manner and to the extent provided
herein, but only to the extent of and
within the limits of the STB’s statu-
tory jurisdiction. In so resolving any
such dispute, the Arbitrator will not be
bound by any procedural rules or regu-
lations adopted by the STB for the res-
olution of similar disputes, except as
specifically provided in this part 1108;
provided, however, that the Arbitrator
will be guided by the Interstate Com-
merce Act and by STB and ICC prece-
dent.

§1108.4 Relief.

(a) Subject to specification in the
complaint, as provided in §1108.7 here-
in, an Arbitrator may grant the fol-
lowing types of relief:
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(1) Monetary damages, to the extent
available under the Interstaté Com-
merce Act, with interest at a reason-
able rate to be specified by the Arbi-
trator.

(2) Specific performance of statutory
obligations (including the prescription
of reasonable rates), but for a period
not to exceed 3 years from the effective
date of the Arbitrator’s award.

(b) A party may petition an Arbi-
trator to modify or vacate an arbitral
award in effect that directs future spe-
cific performance, based on materially
changed circumstances or the criteria
for vacation of an award contained in 9
U.8.C. 10.

(1) A petition to modify or vacate an
award in effect should be filed with the
STB. The petition will be assigned to
the Arbitrator that rendered the award
unless that Arbitrator is unavailable,
in which event the matter will be as-
signed to another Arbitrator.

(2) Any such award shall continue in
effect pending disposition of the re-
quest to modify or vacate. Any such re-
quest shall be handled as expeditiously
as practicable with due regard to pro-
viding an opportunity for the presen-
tation of the parties’ views.

§1108.5 Fees and costs.

(a) Fees will be utilized to defray the
costs of the STB in administering this
alternate dispute resolution program
in accordance with 31 U.S.C. §701. The
fees for filing a complaint, answer,
third party complaint, third party an-
swer, appeals of arbitration decisions,
and petitions to modify or vacate an
arbitration award will be as set forth
in 49 CFR 1002.2(f)(87). All fees are non-
refundable except as specifically pro-
vided and are due with the paying par-
ty’'s first filing in any proceeding.

(b) The parties may agree among
themselves who will bear the expenses
of arbitration, including compensation
of the arbitrator. Absent an agreement,
each party will bear its own expenses,
including, without limitation, fees of
experts or counsel. Absent an agree-
ment, the fees of the Arbitrator will be
Paid by the party or parties losing an
arbitration entirely. If no party loses
an arbitration entirely (as determined
by the Arbitrator), the parties shall
8hare equally (or pro rata if more than

. §1108.6
two parties) the fees and expenses, if
any, of the Arbitrator, absent an agree-
ment otherwise.

§1108.6 Arbitrators.

(a) Arbitration shall be conducted by
an arbitrator (or panel of arbitrators)
gelected, as provided herein, from a
roster of persons (other than active
government officials) experienced in
rail transportation or economic issues
similar to those capable of arising be-
fore the STB. The initial roster of arbi-
trators shall be established by the
RSTAC in consultation with the Chair-
man of the STB, and shall contain not
fewer than 21 names. The roster shall
thereafter be maintained by the Chair-
man of the STB, who may augment the
roster at any time to include other eli-
gible arbitrators and may remove from
the roster any arbitrators who are no
longer available. The initial roster
shall be published; thereafter the ros-
ter shall be available to the public,
upon request, at all times. For each ar-
bitrator on the roster, the roster shall
disclose the level of the fee (or fee
range) charged by that arbitrator.

(b) The parties to a dispute may se-
lect an arbitrator (or panel of arbitra-
tors) and submit the name(s) (and, if
not already on the roster of arbitra-
tors, the qualifications) of the agreed-
upon person(s) in writing to the Chair-
man of the STB. Any person(s) so des-
ignated who is not already on the ros-
ter, if found to be qualified, will be
added to the roster and may be used as
the arbitrator(s) for that dispute.

(c) If the parties cannot agree upon
an arbitrator (or panel of arbitrators),
then each party shall, using the roster
of arbitrators, strike through the
names of any arbitrators to whom they
object, number the remaining arbitra-
tors on the list in order of preference,
and submit its marked roster to the
Chairman of the STB. The Chairman
will then designate the arbitrator (or
panel of arbitrators, if mutually pre-
ferred by the parties) in order of the
highest combined ranking of all of the
parties to the arbitration.

(d) The process of selecting an Arbi-
trator pursuant to this section shall be
conducted confidentially following the
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§1108.7

completion of the Arbitration Com-
mencement Procedures set forth in
§1108.7 hereof.

(e) If. at any time during the arbitra-
tion process, a selected Arbitrator be-
comes incapacitated. unwilling or un-
able to fulfill hisher duties, or if both
parties agree that the arbitrator
should be replaced, a replacement Arbi-
trator will be promptly selected under
the process set forth in paragraphs (b)
and (c) of this section.

§1108.7 Axbitration commencement

procedures.

() Each demand for arbitration shall
be commenced with a written com-
plaint. Because arbitration under these
procedures is both voluntary and bind-
ing, the complaint must set forth in de-
tail: the nature of the dispute; the stat-
utory basis of STB jurisdiction; a clear,
separate statement of each issue as to
which arbitration is sought; and the
specific relief sought. Each complaint
shall contain a sworn, notarized
verification, by a responsible official of
the complaining party, that the factual
allegations contained in the complaint
are true and accurate. Each complaint
must contain a statement that the
complainant is willing to arbitrate pur-
suant to these arbitration rules and be
bound by the result thereof in accord-
ance with those rules, and must con-
tain a demand that the defendants
likewise agree to arbitrate and be so
bound.

(b) The complaining party shall
serve, by overnight mail or hand deliv-
ery, a signed and dated original of the
complaint on each defendant (on a re-
sponsible official at his or her usual
place of business), and an original and
two copies on the STB, accompanied by
the filing fee prescribed under §1108.5(a)
and set forth in 49 CFR 1002.2(£)(87).
Each complaint served on a defendant
shall be accompanied by a copy of this
part 1108.

(c) Any defendant willing to enter
into arbitration wunder these rules
must, within 30 days of the date of a
complaint, answer the complaint in
writing. The answer must contain a
statement that the defendant is willing
to arbitrate each arbitration issue set
forth in the complaint or specify which
such issues the defendant is willing to

49 CFR Ch. X (10-1-03 Edition)

arbitrate. If the answer contains an
agreement to arbitrate some but not
all of the arbitration issues in the com-
plaint, the complainant will have 10
days from the date of the answer to ad-
vise the defendant and the STB in writ-
ing whether the complainant is willing
to arbitrate on that basis. Upon the
agreement of the parties to arbitrate,
these rules will be deemed incorporated
by reference into the arbitration agree-
ment.

(d) The answer of a party willing to
arbitrate shall also contain that par-
ty’s specific admissions or denials of
each factual allegation contained in
the complaint, affirmative defenses,
and any counterclaims or set-offs
which the defendant wishes to assert
against the complainant. The right of a
defendant to advance any counter-
claims or set-offs, and the capacity of
an Arbitrator to entertain and render
an award with respect thereto, is sub-
ject to the same jurisdictional limits
as govern the complaint.

(e) A defendant’s answer must be
served on the complainant, other par-
ties, and the STRB in the same manner
as the complaint.

(f) A defendant willing to enter into
arbitration under these procedures
only if it is able to obtain cross-relief
against another defendant or a non-
party may serve an answer containing
an agreement to arbitrate that is con-
ditioned upon the willingness of any
such third party to enter into arbitra-
tion as a third party defendant. Simul-
taneously with the service of any such
conditional answer, the defendant
making such answer shall serve a com-
plaint and demand for arbitration on
the party whose presence that defend-
ant deems to be essential, such com-
plaint and demand to be drawn and
served in the same manner as provided
in paragraphs (a) and (b) of this sec-
tion. A defendant receiving such a com-
plaint and demand for arbitration and
that is willing to so arbitrate shall re-
spond in the same manner as provided
in paragraphs (c), (d), and (e) of this
section.

(g) Upon receipt of a complaint and

" demand for arbitration served by a

complainant on a defendant, or by a de-
fendant on a third-party defendant, the
STB promptly will notify the parties
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serving and receiving such documents
of any patent deficiencies, jurisdic-
tional or otherwise, which the STB
deems fatal to the processing of the
complaint, and will suspend the time-
table for processing the arbitration
until further notice. If the complainant
is unwilling or unable to remedy such
deficiencies to the satisfaction of the
STB within such time as the STB may
specify, the complaint shall be deemed
to be withdrawn without prejudice.
Upon satisfaction that two or more
parties have unconditionally agreed to
arbitrate under these procedures, the
STB will so notify the parties and com-
mence procedures for the selection of
an Arbitrator.

(h) An agreement to arbitrate pursu-
ant to these rules will be deemed a con-
tract to arbitrate, subject to limited
review by the STB pursuant to
§1108.11(c), for the purpose of subjecting
the arbitration award to the provisions
of 9 U.8.C. 9 (court enforcement of an
arbitration award), and 9 U.S.C. 10 (va-
cation of an arbitration award by a
court on certain limited grounds).

§1108.8 Arbitration procedures.

(a) The Arbitrator will establish
rules, including timetables, for each
arbitration proceeding,

(1> The evidentiary process will be
completed within 90 days from the
start date established by the arbi-
trator, and the arbitrator’s decision
will be issued within 30 days from the
close of the record. The parties may
agree to vary these timetables, how-
ever, subject to the approval of the ar-
bitrator. Matters handled through arbi-
tration under these rules are exempted
from any applicable statutory time
limits, pursuant to 49 U.S.C. 10502.

(2) Discovery will be available only
upon the agreement of the parties.

(b) Evidence will be submitted under
oath. Evidence may be submitted in
writing or orally, at the direction of
the Arbitrator. Hearings for the pur-
Dose of cross-examining witnesses will
be permitted at the sound discretion of
the Arbitrator. The Arbitrator, at his/
her discretion, may require additional
evidence.

(c) Subject to alteration by the Arbi-
trator or by agreement of the parties
1 individual proceedings, as a general

§1108.9

rule, where evidence is submitted in
written form, the complaining party
will proceed first, and the defendant
will proceed next. The complainant
will then be given an opportunity to
submit a reply. At the discretion of the
Arbitrator, argument may be sub-
mitted with each evidentiary filing or
in the form of a brief after the submis--
sion of all evidence. Page limits will bé
set by each Arbitrator for all written

submissions of other than an evi- -

dentiary nature.

(d) Any written document, such as a
common carrier rate schedule, upon
which a party relies should be sub-
mitted as part of that party’s proof, in
whole or in relevant part. The Arbi-
trator will not be bound by formal
rules of evidence, but will avoid basing
a decision entirely or largely on unreli-
able proof.

(e) Where proof submitted to an Arbi-
trator addresses railroad costs, such
proof should be prepared in accordance
with the standards employed by the
STB in ascertaining the costs at issue.
Discovery should be sufficient to en-
able parties to meet these standards.

(fy Where the Arbitrator is advised
that any party to an arbitration pro-
ceeding wishes to keep matters relat-
ing to the arbitration confidential, the
Arbitrator shall take such measures as
are reasonably ~necessary to ensure
that such matters are treated confiden-
tially by the parties or their represent-
atives and are not disclosed by the Ar-
bitrator to non-authorized persons. If
the Arbitrator regards any confidential
submission as being essential to his/her
written decision, such information may
be considered in the decision, but the
Arbitrator will make every effort to
omit confidential information from his/
her written decision.

§1108.9 Decisions.

(a) Decisions of the Arbitrator shall
be in writing and shall contain findings
of fact and conclusions. All such deci-
sions shall be served by the Arbitrator
by hand delivery or overnight mail on
the parties. At the same time, the arbi-
trator shall notify the STB, in writing,
that a decision has been rendered.

(b) By agreeing to arbitrate pursuant
to these procedures, each party agrees
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§1108.10 d

that the decision and award of the Ar-
bitrator shall be binding and judicially
enforceable in law and equity in any
court of appropriate jurisdiction, sub-
ject to a limited right of appeal to the
STB as provided below.

§1108.10 Precedent.

Decisions rendered by arbitrators
pursuant to these procedures shall
have no precedential value.

§1108.11 Enforcement and appeals.

(a) An arbitration decision rendered
pursuant to these procedures may be
appealed to the STB within 20 days of
service of such decision. Any such ap-
peal shall be served by hand delivery or
overnight mail on the parties and on
the STB, together with a copy of the
arbitration decision. Replies to such
appeals may be filed within 20 days of
the filing of the appeal with the Board.
An appeal or a reply under this para-
graph shall not exceed 20 pages in
length. The parties shall furnish to the
STB an original and 10 copies of ap-
peals and replies filed pursuant to this
section. The filing fee for an appeal
will be as set forth in 49 CFR
1002.2(£)(8D).

(b) The filing of an appeal, as allowed .

in paragraph (a) of this §1108.11, auto-

© matically will stay an arbitration deci-

sion pending disposition of the appeal.
The STB will decide any such appeal
within 50 days after the appeal is filed.
Such decision by the STB shall be
served in accordance with normal STB
service procedures.

(c) The STB will review, and may va-
cate or amend, an arbitration award, in
whole or in part, only on the grounds
that such award -

(1) Exceeds the STB’s statutory juris-
diction; or

(2) Does not take its essence from the
Interstate Commerce Act.

(d) Effective arbitration decisions
rendered pursuant to these procedures,
whether or not appealed to the STB,
may only be enforced in accordance
with 9 U.S.C. 9 and vacated by a court
in accordance with 9 U.S.C. 10, except
that an STB decision vacating an arbi-
tration award is reviewable under the
Hobbs Act, 28 U.S.C. 2321, 2342.

49 CFR Ch. X (10-1-03 Edition)

$1108.12 Additional matters.

Where an arbitration demand is fileq
by one or more complainants against
one or more defendants, the complain-
ants as a group and the defendants as 3
group shall be entitled to exercise
those rights, with respect to the selec-
tion of arbitrators, as are conferred on
individual arbitration parties.

PROGEEDINGS AND THOSE IN
WHICH THE BOARD IS A PARTY

Sec.
1108.1 InvokMig ADR in Board proceedings
1109.2 Appeal) from arbitration decisiong/
1109.3 Confidejtiality in ADR matters.
1109.4 Mandatdyy mediation in rate cypbes to

be considerel under the stand-alghe cost

methodelogy.

AUTHORITY: § U.§.C. 571 et seq.

SOURCE: 57 FR 30451, July 22,/1992, unless
aotherwise noted.

$1109.1 Invoking
ceedings.

Any proceeding myy Ye held in abey-
ance for 80 days whil4 administrative
dispute resolution (RDR) procedures
(such as arbitration And mediation) are
pursued. (Additional 90\day periods can
be requested.) e peniod while any
proceedmg is he d in a.eyance to fa-

Board pro-

ten consent
quests that

parties in writing, and normal agend
procedures will be reactivated by thé
Secretary by notice served on all the
parties.

120

sur

§11

gel
no

tic
ba.
se:
Ac
th

tic
wI
fr¢
fil

sSW
eft
its
pe
ite
57
10.

§1

WMo RRR

Mmoo nn oS




CERTIFICATE OF SERVICE

I hereby certify that on November 10, 2004, I served the foregoing document, Complaint
To Commence Arbitration Under 49 C.F.R. Part 1108.7(a), on Richard E. Weicher, Vice
President and Senior Regulatory Counsel, The Burlington Northern and Santa Fe Railway

Company, 2500 Lou Menk Drive, Fort Worth, TX 76131, by UPS overnight mail.

/['\/vrvvw-/af: M(L(:GM

Thomas F. McFarland
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